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12:03 p.m Roll Call 

Members Present: 




Members Absent: 

John Beebe, Consumer Member, Chair 

None 

Jason Rosenberg, M.D.

Robert Nuss, M.D.

Donald Mullins, Consumer Member 

Staff Present:





Others Present:

Larry McPherson, Jr., J.D., Exec. Dir.

Jon Pellett, Esquire 

Ed Tellechea, Board Counsel 

Crystal Sanford, CPM, Program Operations Adm.
Whitney Bowen, Regulatory Specialist II 

Mr. Beebe explained this meeting was for the purpose of discussing wrong site surgery (WSS) issues.  He stated he drafted the position paper as a starting point from which to accelerate the discussion and asked members for comments. 

Dr. Rosenberg requested clarification as to whether the Board has to impose a penalty in WSS cases.

Mr. Tellechea explained that the Florida Legislature has found that committing WSS is a violation of the medical practice act and the Board may take disciplinary action. He cited a court decision that supports this and included in dicta that the word “may” is significant in whether action is taken by the Board.  He explained the Board has some discretion in Settlement Agreements regarding the penalty because both parties agree to the penalty.  However, he further explained, that in informal hearings and recommended order cases, the Board is bound by the disciplinary guidelines.  He reminded the committee that members can look at mitigating and aggravating factors as well when considering the penalties.  

Dr. Rosenberg stressed the point that there seems to be two types of WSS cases: 1) honest mistake occurred with full disclosure and 2) the more egregious cases.  He stated the Board should be looking at the underlying risk factors when imposing the penalty in WSS cases. 

Dr. Nuss also expressed concern that WSS penalties seem to be “one size fits all”. He said he recommends the penalty be tailored to the violation.  
Mr. Mullins explained that he asked Ms. Bowen to conduct research for the last couple of years on all the penalties the Board imposes for all types of violations.  He felt this information could be used for statistical comparison.  
Mr. Mullins also pointed out concerns about the Correct Side Surgical Officer (CSSO) and wondered how liability would placed on a non-physician person assigned this duty for ensuring the correct patient, procedure and part of the body. He also suggested adding to the paper a statement that this data reflects only the data obtained during a specific time period. 

Mr. Beebe provided the history on the Board has progressed in its thinking related to WSS penalties.  He explained that the make up of the Board shifts and so does the Board’s response to WSS cases.  He stated that when WSS reporting first started, only the most egregious mistakes were reported; however, over time, more mistakes are being reported including those with a lesser violation.  

Dr. Rosenberg pointed out that few physicians repeat WSS; however, institutions commit WSS more often. 

Mr. McPherson reminded Dr. Rosenberg that there have been physicians with multiple WSS cases.  

Dr. Rosenberg supported the theory of matching the penalty to the violation and risk level. 

All members agreed there were a lot of underlying things that occur to physicians during the prosecution of a WSS case.  They also agreed that interested parties look at the case from different perspectives.  All agreed to support the theory of recommendation number one.  

Dr. Nuss asked that the information contained in recommendation one be given to the PCP Chairs. 

Mr. Beebe then clarified the purpose of the CSSO in the prevention of WSS.  He explained this person could be the manager of the surgical department and their only responsibility would be to ensure the right person, procedure and place on the body.  He further explained the CSSO would only be necessary in high risk surgical procedures including those that involve the brain, spinal cord, large limbs and organs.  He reminded the Committee that only 4% of the WSS cases in Florida were in the high risk category.  

Mr. Beebe summed up by stating that a study showed that 1/3 of WSS errors would occur even if the pause rule was performed to perfection.  He said the Board needs new, fresh ideas to get to these types of cases and it was for this reason that he suggested the CSSO citing that most hospitals would feel it was worth the effort compared to the cost of being sued.

Dr. Rosenberg then asked for clarification about the Code 15 report.  
Mr. Tellechea explained that it is mandatory reporting and that WSS is included in the list of items to be reporting in a Code 15 report. 

Dr. Rosenberg suggested that WSS were being over-reported and thought maybe the Committee could make some suggestions to the Agency for Health Care Administration, the organization that regulates hospitals.  

Mr. Beebe then discussed Attachment 2 regarding trending data.  He explained there is no data to support trends in WSS in Florida yet so the Board cannot make a determination of whether the situation has worsened or improved.  He said the Board has reached out to the Ophthalmologist Society as well as the Orthopedic Society regarding their incidence of WSS.  

Dr. Nuss left at 1:00 p.m. 

Dr. Rosenberg suggested that the surgical team that starts the surgery should also finish the surgery.  He also suggested looking at other reasons for WSS mistakes like a root-cause analysis would identify.  

Mr. Beebe cited a foreign body case presented in a Journal of the American Medical Association (JAMA) article where the ending result was that there was a higher risk of leaving a foreign body in the patient if a change in shift occurs during the middle of the surgery. 

Mr. McPherson suggested the addition of the following sentence to recommendation number 3:
However, one must also consider that other agencies and institutions operate under a different set of laws and rules regarding the imposition of penalties.  

The committee members agreed to the addition of the statement.  

Mr. McPherson asked the Committee how they would like to proceed with the position paper.

Mr. Beebe stated he would make the change to the position paper and get it back to him.  He said he would like it and the minutes to be forwarded to the rest of the Board at the June Board Meeting.  He asked if the remaining members agreed and they did.

A motion was made, seconded and carried unanimously to submit the revised position paper and the meeting report to the full Board for discussion at the June Board meeting. 

Action taken: revised report and meeting report to June Board meeting 

Mr. McPherson advised the Committee that the Board will be receiving annual disciplinary training at the July Board Meeting including options for imposing penalties and how the disciplinary process works in maintaining the public’s confidence in the Board. 

The meeting adjourned at 1:16 p.m. 
Minutes prepared by Crystal Sanford
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