Meeting Report
Department of Health

Board of Medicine

Rules/Legislative Committee Meeting

Renaissance Orlando Hotel – Airport
5445 Forbes Place

Orlando, FL  32812

(407) 240-1000

April 2, 2009
Roll Call 4:15 p.m. 
Members Present:


Members Absent:

Steven Rosenberg, M.D., Chair 
Donald Mullins, Consumer Member

Jason Rosenberg, M.D.

George Thomas, M.D.

Michael Chizner, M.D.

Onelia Lage, M.D.
Staff Present: 


Others Present: 

Larry McPherson, Jr., J.D., Executive Director
American Court Reporting 
Ed Tellechea, Board Counsel

Donna McNulty, Board Counsel

Nancy Murphy, Paralegal

Crystal Sanford, CPM, Board Administrator

Dr. Rosenberg introduced Ana Viamonte-Ros, M.D., MPH, State Surgeon General, who was 
present in the audience. 

Rules Discussion:

Tab 1 - Rules Report – Information Only 
This report was provided for information only.
Tab 2 - Rule 64B8-13.005, FAC – Continuing Education for Biennial Renewal
Mr. McPherson explained this rule includes a provision that granted CME credit to physicians who served on the Medical Advisory Committee; however, the committee is no longer in use. 
A motion was made, seconded and carried unanimously to recommend deleting this portion of the rule. 

Mr. McPherson then explained to the Committee the potential issue the physicians may encounter regarding the domestic violence CME requirement that provides physicians will take this 2-hour course every third biennium. It is anticipated that some licensees may take the course during the first or second biennium thinking that taking the course at any time during a 6 year period would comply with the statute.  Board counsel advised the course must be taken during the 3rd biennium period only. 

A motion was made, seconded and carried unanimously to notice rule development that would provide issuance of a notice of non-compliance rule for violation of the domestic violence CME based solely upon taking the course during the 1st or 2nd biennium.  
A motion was made, seconded and carried unanimously to finding that the amendment to this rule will not have an impact on small business and therefore a statement of estimated regulatory costs (SERC) is not necessary. 

A motion was made, seconded and carried unanimously to work with entities such as the Florida Medical Association (FMA) to encourage a change in the requirement to take a domestic violence course every third biennium be corrected in statute. To during anytime during the 6 year period.  

Action taken: Delete the language regarding the Medical Advisory Committee; notice the notices non-compliance rule for development and bring language back to the next meeting; no SERC required 

Legislative Discussion: 
Tab 3 - Bill Matrix
This document was provided for information only.  

Action taken: No action necessary 

Tab 4 - HB 851 (SB 1386 similar)
Mr. Tellechea explained this bill changes the persons who can be present when a Board is meeting in a closed session with their attorneys to discuss litigation.  

A motion was made, seconded and carried unanimously to recommend supporting this bill.

Action taken: support 

Tab 5 - SB 2196 (HB 1403 similar)
This bill would require perfusionists to be regulated by the Boards of Medicine and Osteopathic Medicine.

Chris Nuland, Esquire, representing the Florida Society of Thoracic and Cardiovascular Surgeons, addressed the Committee and the society supports this legislation because the surgeons have experienced sub-standard perfusionists.  

Dr. Cline addressed the Committee and said the reason the Board does not see these types of cases is because they are not currently regulated. 

A motion was made, seconded and carried unanimously to recommend supporting this bill.
Action taken: Support

Tab 6 - SB 462 (Linked CS/S 440. Compare HB 143, 583, 897, SB 614, 1356)
Mr. McPherson explained this bill has two (2) parts; one involving the prescription validation program and one involving the registration of pain clinics provision. 
He summarized the requirements of the prescription validation program for the Committee.  He explained the language stated “when funds were available” the Department of Health would develop a system that would require physicians and pharmacists  who dispense schedule II-IV controlled substances to enter the data into the system.  He explained this is not a requirement for the physician to check the system before prescribing a controlled substance to a patient.  He explained there are limitations on access and investigators can only query if a complaint has already been opened involving prescribing practices.  

Dr. Viamonte Ros addressed the Committee about this very important issue and told them about her recent trip to Broward County where she met with Dr. Cline and law enforcement. She explained that law enforcement is not currently focusing on the physicians.  However, she assured the Committee that the Department was working with law enforcement on this issue.  
A motion was made, seconded and carried unanimously to strongly recommend supporting this part of the bill.

Mr. McPherson explained the second part of the bill which involves the registration of clinics.  He reviewed recent bill language changes to the original language proposed by the Board. He presented possible amendments to the current bill language offered by interested parties for comment.  He asked the Committee if they approved the addition of the following sentence to the bill:

A physician may not practice medicine in a pain-management clinic this required to but 


has not registered with the Department of Health. 

Several suggestions were made including an exemption for physicians who are Board Certified.  It was also suggested the Committee look at what other states are doing to ensure that we capture only the physicians abusing their prescribing privileges with those physicians who are prescribing for legitimate reasons. It was also suggested that practicing medicine in a facility that is not registered could be added as a violation to the grounds for disciplinary action.  
The Committee suggested the addition of “surgery” be added to the definition of chronic non-malignant pain.  

It was also suggested that Dr. Bearison include education about this matter in his next Message from the Chair. 

A motion was made, seconded and carried unanimously to recommend including the language which reads: A physician may not practice medicine in a pain-management clinic that is  required to but has not registered with the Department of Health and to add “surgery” to the definition. 
Action taken: Approve draft language with the addition of:

· A physician may not practice medicine in a pain-management clinic this required to but has not registered with the Department of Health

· surgery
See attached which reflects the recommendations of the committee and grammatical/clarifying language. 

Tab 7 - HB 1385 (Identical SB 2478, Compare HB 353, SB 1010)
This bill concerns screening of children with disabilities, requires CME and the Department of Health to develop a plan to educate physicians regarding children with disabilities and to distribute educational materials for parents.  
A motion was made, seconded and carried unanimously to recommend opposing this bill.

Action taken: Oppose

Tab 8 - SB 2662 (Identical HB 1083)
This bill provides sovereign immunity for certain emergency health care providers.
A motion was made, seconded and carried unanimously to recommend supporting this bill.
Action taken: Support

Tab 9 - SB 162 (Compare HB 1097, SB 876)
This bill requires the use of electronic health records (EHR) under the regulation of the Agency for Health Care Regulation.  

A motion was made, seconded and carried with one (1) opposed to recommend opposing this bill on the bases of the costs associated with implementation of an EHR as well as issues with the fact that controlled substances cannot currently be prescribed electronically. 

Action taken: oppose

Supplemental Material – HB 33 

This bill concerns school entry health examinations and immunizations against communicable diseases.  

Dr. Lage stated this amendment was a vast improvement over the previous bill language; however, it is repetitious because there are national guidelines regarding this. 

A motion was made, seconded and carried with one (1) opposed to recommend opposing the bill. 

Action taken: oppose

New Business:

Department of Business and Professional Regulation vs. Adam M. Harden 

Mr. Tellechea explained that the construction board has a committee set up similar to the Board of Medicine that conducts various work of the Board. This policy was challenged in the Division of Administrative Hearings and the Law Judge found this to be a non-rule policy.  It was appealed in the District Court of Appeals and affirmed.  Mr. Tellechea explained if this was not resolved through re-hearing, the Board of Medicine may need to draft language in Chapter 456, Florida Statutes that would allow all Boards to utilize the committee structure.  

Action taken: None necessary

Readdressed Tab 9 - SB 162 (Compare HB 1097, SB 876)

Dr. S. Rosenberg asked if the Board could develop a position statement regarding EHRs that would state based on the current HER systems available, there are not statistics to show EHRs are cost effective and improve patient care and there could still be privacy issues with the use of EHRs.  

The Committee suggested this would be a good topic for the Retreat agenda. 

Action taken: Recommend as a Retreat topic

The meeting adjourned at 6:25 p.m.

 SEQ CHAPTER \h \r 1458.309 Rulemaking authority.-- 

(4)  All privately owned pain management offices, facilities or clinics, hereinafter referred to as clinics, that advertise in any medium for any type of pain management services, or which employ a physician who is primarily engaged in the treatment of pain by prescribing or dispensing controlled substance medications, must be registered with the Department of Health by January 4, 2010, unless that clinic is licensed as a facility pursuant to Chapter 395.  A physician may not practice medicine in a pain-management clinic that is required to but has not registered with the Department.  Each clinic location shall be registered separately regardless of whether the clinic is operated under the same business name or management as another clinic. If the clinic is licensed as a health care clinic pursuant to chapter 400, the medical director shall be responsible for registering the facility with the department.  If the clinic is not registered pursuant to Chapter 395 or Chapter 400, the clinic shall, upon registration with the department, designate a physician who will be responsible for complying with all requirements related to registration of the clinic.  The designated physician shall be licensed under Chapter 458 or 459 and shall practice at the office location for which the physician has assumed responsibility. The department shall inspect the clinic annually to insure that it complies with Board of Medicine rules promulgated pursuant to Section 458.309(4) and (5) unless the office is accredited by a nationally recognized accrediting agency approved by the Board of Medicine.

The actual costs for registration and inspection or accreditation shall be paid by the physician seeking to register the clinic.  

 (5) The Board of Medicine shall promulgate rules setting forth standards of practice for physicians practicing in privately owned pain management clinics which primarily engage in the treatment of pain by prescribing or dispensing controlled substance medications.  Such rules shall address but are not limited to the following subjects:

(a) facility operations;

(b) physical operations;

(c) infection control requirements;

(d) health and safety requirements;

(e) quality assurance requirements;

(f) patient records;

(g) training requirements for all facility health care practitioners; 

(h) inspections; and

(i) data collection and reporting requirements.

A physician is primarily engaged in the treatment of pain by prescribing or dispensing controlled substance medications when the majority of the patients seen by the facility are prescribed or dispensed controlled substance medications for the treatment of chronic non-malignant pain.  Chronic non-malignant pain is pain unrelated to cancer that persists beyond the usual course of the disease or more than 90 days after surgery or the injury that is the cause of the pain.  

459. 005  Rulemaking authority.—

(3)  All privately owned pain management offices, facilities or clinics, hereinafter referred to as clinics, that advertise in any medium for any type of pain management services, or which employ a physician who is licensed under Chapter 459 and who is primarily engaged in the treatment of pain by prescribing or dispensing controlled substance medications must be registered  with the Department of Health by January 4, 2010 unless that clinic is licensed as a facility pursuant to Chapter 395.  A physician may not practice osteopathic medicine in a pain-management clinic that is required to but has not registered with the Department.  Each clinic location shall be registered separately regardless of whether the clinic is operated under the same business name or management as another clinic. If the clinic is licensed as a health care clinic pursuant to chapter 400, the medical director shall be responsible for registering the facility with the department.  If the clinic is not licensed pursuant to Chapter 395 or Chapter 400, the clinic shall, upon registration with the department, designate a physician who will be responsible for complying with all requirements related to registration of the clinic.  The designated physician shall be licensed under Chapter 458 or 459 and shall practice at the office location for which the physician has assumed responsibility. The department shall inspect the clinic annually to insure that it complies with Board of Osteopathic Medicine rules promulgated pursuant to Sections 459.005(3) and (4) unless the office is accredited by a nationally recognized accrediting agency approved by the Board of Osteopathic Medicine.

The actual costs for registration and inspection or accreditation shall be paid by the physician seeking to register the clinic.  

 (4) The Board of Osteopathic Medicine shall promulgate rules setting forth standards of practice for physicians practicing in privately owned pain management clinics which primarily engage in the treatment of pain by prescribing or dispensing controlled substance medications.  Such rules shall address but are not limited to the following subjects:

(a) facility operations;

(b) physical operations;

(c) infection control requirements;

(d) health and safety requirements;

(e) quality assurance requirements;

(f) patient records;

(g) training requirements for all facility health care practitioners; 

(h) inspections; and

(i) data collection and reporting requirements.

A physician is primarily engaged in the treatment of pain by prescribing or dispensing controlled substance medications when the majority of the patients seen by the facility are prescribed or dispensed controlled substance medications for the treatment of chronic non-malignant pain.  Chronic non-malignant pain is pain unrelated to cancer that persists beyond the usual course of the disease or more than 90 days after surgery or the injury that is the cause of the pain.  

Minutes prepared by Crystal Sanford
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