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FINAL.ORDER

‘THIS CAUSE ¢ame before the Board of Medicine (hereinafier “Board™). purstiant t5
Section 120.565, Florida Statutes; and Rule 28-105, Florida Administrative Codé, on Juiic 6
1997, for'the ﬁ'&;@ékévbiwmideﬁng the Petition-for Declaratory Statement filéd on behalf of
AlanLevin; M:D., and Ameripath, Inc. (hereinafier “Petitioners™), The Agency for Health Caé:
Administration (hereinafter “AHCA") appeared before'the Board for the purposé. of partigipatifig
in' the resolution of the Pétition. Havin_g-cgnsidered: ;hqf?cli!iqn,‘;he argument submittéd-by
counsél for the Petitioners, the position sctfordzbyAHCA, and otherwise being fully-advised in

the premisés, the Board makes the following findings-and conclusions.

FINDINGS:OF FACT
1. Pétitioner, Alan Levin, MiD., isa. pal_hﬁ,lugisi_ licensed to practice rocdiéing 1ii the State.

of Florida:: Dr. Levin serves as Chief ‘C)pemtir;gf(')ﬁppf of Ameripath, Inc. In that'capatity, Dr.

‘Levin has regulatory compliance responsibilities for Aseripath and the activities' 6f Ameripath’s

employed pathologists.
2.. Petitioner, Ameripath, Inc,, is a Florida corporation which; through empléyéd

pathologists, who hold licenses to practice medicine in the Staté-of Fisrids, proVEdéé.ipéHiO!bgy'

-SErvices 1o patient_saand to Floﬁdalieg_ith*cgre providers: Amieripath’s addréss is 7289 'Gardens

‘Road, Suite 200, Riviera Beach, I;”‘{nr‘iqia 33404, Thisisthesame address used by Dr. Lévin.

D



3 ’Amcri'_;_:aﬁi,_ through its.employed pathiologists, has opportunitiés to.enter into certain

‘business relationships with certdin physician groups. The physician groups specialize:in and.

offer.only dermatology services, and consist of two-or.moré physician/dermatologists legally

‘organized as business entitics {hereinaﬁcr “group™). The group would secure (by independent

«contract.or cmployee leasing) from: Ameripath the services of an Ameripath émployed
pathologist. The Amerig_athemplqy@ci paihbilbgiét ‘would then provide surgical pﬁlﬁdiiig}f
's_cln}fi_éc;{,s'to the: group and its patients'on a pant-time'basis. Through these services rendered to the
group; and pursuant o the laboratory. work-and billing arrangements desiciibéﬂ'b_clﬁﬁi;ihfe.grcixp
would then offer (g;i’iﬁi;alvi\aboi‘atery‘sggviges,itqits pitients. The physician owners df:the"?\g'rouj?
woul_d':t;htj:x;_refe‘g;.pgﬁgms to the Ameripath employed pathologist for surgical specimen
'i'nt'erp\relaﬁén;;.

4. The surgical specimen would be reférred to an indepéndent laboratory which prepares-
the speciinen .Qn.;a-'silidc.f{)rt diagnosis (thé “technical” component). No member of the group
wouid ’Iig;‘"imm@iatel" yand physically preseri‘on the premises of the indépeﬁdenffléﬁbmtoqm
directly supervise the technical compatient. The Ariéripath employed pathologist would then
A_i_nu;rg.r;t’m;stildle?sp'ecim'gu' and réport ks o Her findings to the referring dermatologist in the.

5. The independent laboratory will bill Medicare ditectly for the technical component if
ﬁg,mfanalzin\‘ro‘}vééga Médicate patient. For non-Medicare patieits, the independent fapnra‘mry'
w:ll b:ifl,’ﬂ:e‘grgup for the technical.component, ‘At all times, the group will be solely and
gggiugiyel}ﬁés;pcnﬁible for settitig the charpes £t the professional component and for.the non-
Medicare technical ¢omponent; ahd for billing and colléction of those charges. Such charges, on.

an aggregate basis, could exceed the group’s actual cost to provide these services. The



-¢ofifractéd dmount of the consideration paid 1o Ameripath by the group, for the pari-time services
‘of the Ameripath employed pathologist, svould be less thin the amount the gioup is éiititled o
bill for the professional component.

6: Inthe mle:asprm-time mem?ésr.,s»:f;:ﬁe group, the Amieripath énmpldyed pattiologist
activities outside the group. For example, gxamgpang@ofskmfswggcgl specimens constitutes
anly 1.7% of the entire range of microscopic examinition units of service fouhd-unider CPT Code”
Nos. 88302, 88304, 88305, 88307, 'and 88309. In stileast sgiic of the possible arrangemeits, the
addition of a. pé’iho!qgjfst,as a pari-time member.of & group comprised of dermatologists could
result i’ Iess:{ha_n'?ﬁ% of the-total patient care services' of the group members béing furnished
through thig-group and being billed'in the name of hie ¢6tp with thé amounts reeéived béing.
ft;ea;gd;as remip$ of the group. For example, if the.group of dermatologists has'two full-time
members, and"adds a part-time- Ameripath employed pathélogist, who devotes. 10% of his orher
p_afi%;g care ~tﬁ‘11t__’:}§£_}:thg ‘groupas a part-time mémber'of the group, only 70%of the.group’s:total

7 I_fgt;cq;s{g:gul,a{!.y served by ihe group include patiéiits for whom services are
reimbursed ppdérme,zvsgqipa:e, Medicaid, and other Fedénally funded reimbursement programs.

8. AHCAdtd not dispute'any of the factual agsertions set forth by Petitioners; Neither.

ﬁé'iitigpg;js,‘ nor: AHCA, or any othier.infefested person Has requested a hearing pursuant to

4 As used herein; “paliént.care sérvices™ means dny task performed by a member of the-
group 'that addfesses the medical needs of sPeclfic paticnts; regardless of whether they volve:
direct: patient encounters. They include, for examiple, the services.of physicians who:do not

directl ly treat’ patient, time spent by a physician, consuiting with other physicians; or time spent.
reviewing:laboratory tests.
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Sccnon 1205'?, Eigﬁga Statittes.

9. “This Petition was notited by.the Board in Vohirie:23, Né: 21, dated May 23, 1997, of
the Florida Administrative Weekly (p. 2635);
Us FLAW

1. The'Board has jurisdiction over;this mafter pursuant to Section 120.565; Fiorida

jStgh:;tjr:s, and Rulé 28-185, Florida* Administrative. Code. The:Board is awarsfoﬁfhp;prgllﬁb};iép;
against using a déclatatlory statement 45:a véhiclé for the adoption of broad aggncyipqﬁéiegag
discussed in Florida Oprometric Associdtion'v. DPR, Board.of Opticianry, S6T So. 2d 928 (Fla.

15t DCA"1990). : Howevef, the Board i inable 1o readily envision a.set of circumstances under.

the statute at:igsie’in this cause that would bé 50 unique as.riot to-apply to any otﬁ;{ licensee or
'g_r_t'ipp‘,(?f:liﬁféi}sgés, Furthefmore; the statute clearly directs the Board to encourage and answer-
d_g};iﬁr@t&;y ‘statement pétitions precidely like that pen’ding in this matter for iheupurggse.'pf"'
clarifying tlie application of this statuté. The Board therefore finds itself compelled by the-
specific mandate inSectio 455.236(4){b)4., Florida Statutes, to accept and answer the Petition-
filed in this matter;
2. The Pelition filed in this cause is in substantial compliance with the provisions, of:
Section 120.565; Fiorida Statutes; and Rule 28-105, Florida Administrative Code.
3. Section455:236(3)(k)3.£; Florida Statutes, provides-an exclusion fiom the definition
of 4 referral” prohibifed-by the Self-Referral Act a referral:
By a health care provider.who:is the sole prowdcr or member of a.
_group practice for designated. health services or 6thér health care
iteihs or services that-are prescribed or provided solely for such
referring health care provider’s.or group practice’s own patients and

‘that are provided or performed by or under dirsct supemsmn of such: -
referring health care provider of group practice.



-4: Section 455.236(3)(D), Florida Statutes, deéfines & “group praciice &5 follows:
‘Group practice” means a grovp of two-or mdére Health care.
providets legally orgammd asa; partnershlp, pmfesswnal
corporation, or:§itnilar assotiation:

1 In whmh each bealth care provider who is a8 member of the
- group piovides: su“bstanhaily the-full range of services which the
“health care proyider. routingély prowdes mcludmg medicdl care,
.consultation, dzagncsxs or treatment, !hrongh the  joint use of
' shared eﬂ‘zce ‘space; facilities, equipment, and personncl
2. For which substantially all of the services of the healiti care
providefs who are:members of thc group are provxde:i through
the group and are-billed in the nameof the group-and amounts
50 recetved are treated as receipts of the group;”. .

5 Sét'tiéflf4553236(3)(ﬂ1 ., Florida Statutes; requires that to qualify as a'“gfoup practice;”
thegroups déscribed in the petition that have an’Ameripath employed pathologist 48 paft-time
member, would have to have that pathologxst prmnde “substantially the full rang& of services’
which the [pathologist] routinely provides.” The B‘_{)‘&rdvﬁﬁds that the type of business:
arrangement described by Petitioners would no_t‘_t;uaiififa_sj;af“‘gr(iup practice™ underthis
pro¥ision because within the described groups, the pathologist would only be examining skin
surgical specimens, and such‘-acﬁﬁty-wogig} not ‘constitute.the full range of services diitinely.
providécf by that ‘patholqgi-sl ggtéide'qf his or her part:time work with thie group. ‘Thefcfore,
referrals to the part-time pathologist, that aré then billed by and for the group, would b
prohibited.

5 F‘,”'ﬁ}?fm?mwsemf?ﬂ 455.236(3)(D)2., Florida Statutes; requires that to be.considered a
“‘gﬂrqup?mpﬁcef’;ﬁjg members of the group must render “substantially all” of their'sérvices

through the group. The' Sclf Reférral Act does not specifically definé “substantially all.” Al the

Federal level, the .}'.Sta:kﬁm” sets forth physician self-referral prohibitions applicable.to.



Medicare, Medicaid aiid ‘,ct:rta'i'n.ot}xer'gove:mmcntal"fc;rubmsament for patient’care. The Stark
‘Bill contains the définition.of a “group practice” which, in part, is virually idéntical 16 the:
larigubge found in Section 455:236, Florida Statutes. Given the magnitude of Medigare dnd
‘Medicaid services rendered by Florida physitians:and the relatively similar language and intént
‘sst:forth in'both the state and federal :-:,jc_gu,ilﬁﬁzdns;.itj_is reasonable for the Board to look-to the
‘federal standards implementing ﬁhe-ﬁSt&fk;Bfi}j_i when intérpeting the-provigioris of Florida's'Self-.
‘Référral Act, where it would not be inconsisterit with the plain meaning of and legislative-infem
of the Florida:Act. “The federal regulations implementing the Stark Bill définé 'ﬁ‘é&ﬁéﬁﬁfiﬂ{iy»au"
to require that at least 75% of the total patient care services of the: proup priictice meribers are
Turnished through the group and Hilled in: the nanie of thegroup with the amouiits received being:
treated as receipts of the-group. ‘Sée Section42 C.F.R, 351, “This féderal regulation defiries
“Patient care services” in the same manneras that teim is defined above: ’Aé‘cfdi‘diﬁgiy,itﬁé‘ Board
finds that the business arrangement described by Pétitionérs:would not be'a “gréuP:ingcﬂce”
because the:group members would not fender “substantially all” of their-services through the
g:oup;.f'Tﬁe;ef’ér_;;, ré{’é;;fal; to the’ Ameripath employed pathologist, who is a part-lime member,
thatare meﬂ billed 'by-and for the’group would be profiibited. |
7. Section 458:331¢1)(D), Florida Statutes, provides the following grounds for

disciplinary action by the Bodrd:

Paytng or rccervmg any commiission, bonus, kickback; or rebate,

o engaging in-any Spht-fec arrangement in any form whatsoever

swith:a physician, grganization, agency, or person, either- directly

or mdlrectiy, for patients referred to providers of health ¢are goods,

-and seérvices, including, but not limited to, hospitals, nursing homes,

;chmcal laboratories, ambulatory surgical centers, or pharmacies,

The provisions of this paragraph $hall riot be construed to prevent
a physician from receiving a fee for professional consultation services.



8: The Board finds that the busine‘s-'_sjaﬁgfrjge’m@tgdair{éribed in the Petition wouild invol ve'

referrals:by. an enfity. that is not within the “group practice” éxemption of Section 455:236(3),

‘Florida Statutes; and'as such thes referrals would riot be protected by the.safe harbor provided in
Section 455236, Florida Statutes. Therefore, to the extént that'such referrats would'involve
;-spliiﬁng;prdfeslsi@a'l fees between the teferring entity of phiysicians and the Meripathemp]byejd‘:
pathologist,* such arrangement would'resiilt ifi a Violation of Section 458.331(1)(3), Fiofida

: S\ia‘tutcs,?:becaus_; it would cntazla split-fee arrangement.

WHEREFORE, the Board heteby firids that indér the specifi¢ facts of the Petition, as set

:'fc}rtli’a}iovg, ﬂipi‘i;gguigxegsj arrangement. described by Petitioners is prohibited. pursnant'to §éct§¢;&s_.‘_

455 236 and 458 331(])@), Florida Statutes..

‘DONE AND ORDERED this 3 O __dayof \J wrsd 1997,

BOARD OF MEDICINE

EDWARD'A. DAUER, M.D.

component of ali s services prowded by-the Amempath employed pathologist. Such Chargcs conld
-exceed the group's actual cost.to pmvzde thése.sérvices:to its patients.



APARTY WHO IS AI)VERSELY AFFECTED BY THIS FINAL ORDER'IS
-ENTITLFD 0. IUD!CIAL RL'VIEW PURSUANT TO SECTION 120 68;
',FLORIDA STAWTES REV!LEW PROCEEDINGS ARE GOVERNED BY

THE FLORIDA RULES OF APPELLATE PROCEDURE: $UCH

fPROCEEDmGS MAY BE COMMENC}:D BY'FILING ONE COPY OF A
‘j'NOTICE OF APPEAL WITH. THB CLERK'OF THE AGENCY FOR HEALT'H
‘CARE ADMIN]STRA’HON AND A SECOND COPY,; ACCOMPANIED. BY
THE FILING FEES REQUIREE} BY LAW WITH THEDISTRICT COURT OF

APPEALIN THE APPELLATE DI STRICT WHERE THE PARTY RESIDES"

ORTHE FTRST DiSTRICT COURT OF APPEAL. THE NOTICE OF APPEAL

MUST BB FILED.AS SET.FORTH ABOVE AND WITHIN THIRTY-(30)

DAYS OF RENDITION OF THIS FINAL'ORDER.

1 HEREBY CERTH’Y that a true and correct copy of the foregoing Final‘Order has beeii

furnished by U:S. Mail to Michael J. Cherriiga; Attorticy at Law, Counsel for Patitioriers; P.O.
Drawer. 1838, Tallahagsee, Florida32302, and by interoffice délivery to Larry G. McPherson; Jr.;
Chief Medical ‘Attomey, Agenty for Health Care Adwiinistration, 2727 Maban Drive;

Tallahassee, Florida 32308, this day of L 1997.
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certified mail'i6 -Alan-Levin, M.D)., 7289 Gardcns"l?{oagi, $,ut§¢‘209, Riviera Bedch, FL 33404,
Michael J.. Cherniga, Esquire, Post Office. Box Drawer 1838; Tallahassee, FL. 32302, ‘and.
interoffice delivery ta Larry McPherson; Ir:;, Chief Aﬁb‘rﬁgy, 2727 Mahan fﬁﬁve,f’f‘al:lﬁ{mgsgg,i
Florids’ 323085403, at or before: 500 pm, this: day of

. 1997




- STATE OF FLORIDA
' BOARD 'OF MEDICINE

'REi Pécitidh -for Declaratory

Staterient by '

-AMERIPATH, .INC. and '
ALAN LEVIN, M.D.,

Petitioners.

Petitionerg, AmetiPath, Inc. .and-Alan Levin, M/D., pirsuant
td  Sedtien 120.565, -Efi-éirida Statutes, s_ee}k a déclaratory
:statefent, form the Board of ﬁedicingfas follows: ‘and, upon theé:
following grounds: 3

I. Iptrodyctign and Factual Background

1. Petitione¥, AmeriPath, Inc., 48 'a Florida Gorpdration.
whi€h, -through employed pathologists (hereéinaftier “Amerifath
;eﬁpx§yea:pathoiqg;st?) who hold licenses to practicé mgdicihe in
rthe State of Florida, proviﬁgsrgathology services to patients’ and
to Florida héalth care proy%@grs. CAmeriPath’s addiéés-ié'féﬁah
;Gardénsz§aaj Suite 200, Rivie?a Beach, florida 33404.

2. ﬁggitione;,ﬁignjpg#inﬂ M.D. .. isra‘pathblbéist“wﬁé.is
ZIiEensed“;o p:acgice:medipigg%ig;;he'Sﬁagélof Florida.. bi;ﬂﬁévihi
sér@éé.aswﬂmeriﬁétﬁﬂs~Chiqﬁ:QﬁgratiQQHOEfiéerx Ih:Eﬁ5é=cagaéiE¥h;?

Dr. Levin 'has regulatory compliance respongibilities for




fA@%@%E&F@*’ and:  the activities of AmeriPath’s: employéd
pathologists. Dr. Levin’s budiness address ‘is that of AMREIPAtH:

3. &h@ activities of Pétiticnérs are subject to regulacidi
under. ‘Séctidn 455,236, Florida 'é"t:‘éi:;u'&es, known as the “Patignt.
Self-Referral Act of 1992r; (hereinafter “Self-Referral Act®),
attached: 4§ Exhibit A. Petitionsris activities are also subject:
‘to provisions of Secticn 458.331(1) (1), (hereinafter “Anti Split-
‘Fee Stacute”), found in the dttachéd Exhibit B.

‘4.  The Board, ds part of its jurisdiction over  the;
ligenigure” of physicians din Florida, ‘has responsibility” for
1AROSing -‘diédiblinafy action upon Amer.j;fpath{s Pat‘hc?i'c:gi-s;t_;_s for’
ary vVicldtiohs of thé Self-Referral Act and/er the anti Split-Fee
‘Statute.

5.  Petitioners’ substantial interests are agfeﬁpéﬁﬁhg;ﬁhg
Eollowifig. “Proposed Arrangement?:

&. AmeriPath has opportunitries to enter into g#@:ﬁéih;
businéss gféfétionships-=;ifh certain physician groups.  Thése

: éﬁ%@iéianf groups ‘specialize in .and offer only ‘dermatslogy
services; -and consist of two | or more physicians/dermAtdlogists:
iﬁ&éi;x'éfgéﬁized~as a partnership, professicnal corporativn;, or
Similar .association; .(hereinafter “group practice®). -The graup
practice EWéﬁi& secure (by in&ep;ndgnt C¢nt§a¢§,lbﬁi?¢m§ld¥¢e??

l8g8ing] from AmeriPath the services of an AmeriPath employed




pathaglogist, who would then provide’ surgical pathology :dérvicess
Lo the- igﬁdﬁp practice. fan;q, itg ‘patierits on a gé}'fﬁ-t'iﬁie b;gi‘gg_fg.!.
(désciived herein as “retained AmeriPath pathSlogiSt® when
?r‘éférrfi"?né} ros Qarti-time ,wo‘rj{:;; 'cgi,t:h‘iun. the group praccice) ., ?'?ﬁfaﬁgh

thé services rendered to cthe group practice by .thHeé Fétained:

- AmériPath. _pat:hn‘logi‘.st the ‘group practice would then bg offering

clinical laboratory services for its patients, a. “desigrited.

health sérvice” as defined at Sectien 455.236(3) () of the Self-
Réferral :Act.

b The physician owners: of the group practice, [(i.e. , '
those who hold an “investment 'interest” in the ‘group praétice, as®
defined at “Section 455.236{3){i}}, would thén refer patients: to
this  designated healtii service for  surgical sﬁecimehﬂ
intei’:prgr;agign to be performed by the retdihed AmeriPath
pathologist. These intérhal group practice reférrald would ‘be
bage'a, upon the premise «Eh@t the self-referral. Qr‘éﬁi‘fbi&ion-
contained in the Self-Reféfral BAct, as Ffound at Section
455:236.(4),, would not be -applicdblé because -a “teferrai
thereunder does pot include a référral:

By a . . . menber Of & group practice fffor,x

designated health- services -or other health
care’ itemg -or services that.are prescribed or

provided solely for such . . . '"g'x"qkupj\“

Practiceés on -patientd, and that. are providad:
or performed: by or under the direct:

e



-;upervision of such referring . . . group
practice.

See Sectidn 455.236(k) 3. £.

cw.  The surgical jgpecifiens ‘would be referred to -an
indépendent 1-abo_ratorj:y;wh;igh prepares the spécimen on a siide for
.diaSHOSis {the “t*&c:hﬂiCé.lz, ¢omponent”). No member of the ‘group
&;_:r'act':j.-c?e: wquid be immegdiately and p,hysi:éafl'ly present on the
-Eremf‘sejs of the ‘indepéndent-labotratory to directly =supérvise the
technical component.

d: The retained AmeriPath @éé:ﬁdl";é_i?‘stl would then. irft:er_pret
‘the. si:i;&"e.r specimen and refort his of her f—iﬁdi‘hgéﬁ to. the
-reﬁé‘ﬁ;-_r}z}g group practice dermatologigt (the “proféssional "
component™} :

e. The independent laboratory would bill Medicare directly
for' the: technical component if thé referral involves a Medicare
patient. For fion-Medi¢dre patients, the independent laboratory
would bill the group’ practice for the technical -com;:cm_eti_i: .

£. At all times thé group practice would be =sgi?e"ig and’

exclusively . responsibile for. _ setrting ‘the charges for the

professional, comporent .and for the non-Medicare technical

‘component;, -and ‘for blll:.ng and collection of those: 'gﬁaxjg;ggr.

‘Theseé chakges, on &H aggrégaté baasis, could exceed the: group -

‘practice*s dctual cost to provide these services.: Thus, as to’

&),



referrdls” ~ to élinieal :i:abgrato;ig‘s,.‘ under thé Proposed
Arrangement the: group practice could gain additional %féi?é’fiﬁé
which would' not "58 realized in the absence of the Préposed
.Jkrrangg.ma_;v;t'.

g-. :‘I'"n order to avoid the prohibition against s&lf-referral
conta;ivng& in che. Self-Réferral A¢t, among other things: Sedtion’
4."“55"-.:2?6'{3_)E-‘("{_ﬁ}i, s:":tq;cj;dq ‘Statutes, requires the group practice :to
satisfy the ‘requirement thdt through the group “éé‘ﬁf;" ‘ﬁéaiﬁ'ﬁda;e
provider who is a member &f Froup provide substahtially’the. Full
range :qf services ‘which tHe Healthcare provider _fbdtinél;g
1_9*:;::\5:{%1@_5 . :anludlng medical gare; consultation, diagﬁdsis'; Qg"
treatment . . .” The retainéd AmeriPath pathologist's fg&ffi—&i::g
role in -thé group practicde would, not résult in the ?athdlogist
‘providing as. & group ember substantially the full range of
‘services he Or she routinély provides as a pathologist and -as .an
AmeriPath employed pathologist. That full range  of :routinél-g
provided S‘;ﬂfe,ff%‘r:(ig;es, is describéd in the attached Exhihit ..

k.  Exhibit C is .a copy of. a procedure code list reflecting
‘the E£Ull, ;,.féﬁgé of ,fsurg‘iéa};—' ‘ﬁjgt’ﬁélbgy gspecimens, -or unn:s ‘of
:ﬁ;éfV{}:Céf; roucinely diagnosed through’ mic.rcscopic-‘ exg‘r;p;'g,a;_t‘;i".igg- by: @"
'ﬁ;it:itfx‘r,ii‘o@?i”éﬁ;. A5 .a member ,dE"N the: group practice, the - x_;fet;a"i:ne;c}‘i
,}g@ﬁ'efri?ﬁth pathologist would only examine skin surgical -sggg;i.ifgge_;}s-. :

‘These ;éxamihations: cofistitute onky 3 of the total 173 units of

s -
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‘Service on“the 1list involving’ microsgopic. gxaminaticn; .or ‘1.7% of

the envire fange-of'nﬁcroscqpig examination. services rautineﬁyﬂ
trovided by a.pachologist.

6. Petitioners’ substantial interests are also affected by
the following: "Alternative Preposal Arrangsment®’

aw Paragraph 5 is -incorporatéd by reference.

b. In order to avoid ghé4ptghiﬁitiéﬁ»agaiﬁstwéélfereﬁerra;
coiitained in the Self-Referral Act, atong other thiﬁgs;?géction

4552363} (£), Flori&a~§§§tu¢é§. réguires the grolp practice to

.be able to-dem@nst;§b&_ﬁh§; ssubstantially all the services :of

the healthcare: providers who dré meémbers of the N..g;;rm,l‘p*:a.r:é{t
provifdeci “th-rough_ the grggé' and are ‘billed in ‘tvh'e, name of ~group
anﬁiamounps 50 received are Lréatéd as reéceipts -of thewgrou?;ﬂ
In-at least some of ‘the Proposed Eﬁiéhéeﬁante,‘bhe'a&éitfbﬁy§f7§

retaingéﬂim§ﬁiga;hcp§§hqlqg15t as’ a tembér of the group.practice

‘would result in less than 75% of the tdtal patient care. services
-oF thg'ggoup'gractice members ‘being furnished. through thé.ggqu;
‘practice and being bBilled. in the name. of .group practibgﬁggﬁh-ﬁﬁg

‘amounts, Fecéived being tredted. as receipts of the group practices

c. As used ahove, ‘“patiént care services”. means any tasks

‘performed by a group practide meiber that address the medical

ngﬁd5~qf specific pPatiehts, regardless .of whether .they invciyq*

di:ecg patient encéuncers. Théy ineclude; 1fbr::eg§gg}¢; _ﬁhg
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,se’m)};ceg; '()f Ehygri'gj_ans who- do: asL. ;air_eétly treat paﬁﬁﬁ@,&w tlma
.-fslp‘erii‘:- by -a physician consulting ii*t”ﬁ? other .physicians, or time:
spent za,vi;%eiw-i;ngb laboratory tests.

‘d; .As‘ used above, the percentage determination of !;jé:‘;yté‘l
patient care services is measured by, the total patient care time:
each member 'spends on these sefvices. For example, if the group.
practice has 2 full time members, aad if the retained Amer:.Pat;h
pa‘tﬁcﬁ%g::gqu_}: devotes only 10% 6f his or her patient care time to
;he‘ group practice, only- 70% Of the group’s total "gg;igx}p cére
services would be furnished, billed, -and collected through the

‘group -practice: , ¥

2 x 100% = 200%
+1 x 0% = _10% .

) Frov
divided by 3 members
= 70%

7. Pétiticdners have contempiahed taking advantage of the
iopportunities td -‘eriter into :such Proposed ‘Arrangenments! and
Alternative Proposed Arrangements with various group: practices.
‘However), Efé't‘,ift"ié%i}éra-- ﬁ}a.vfe not done ‘so 5@0@1}5}@:‘ Pe‘ti‘ft‘:i_g_;ngi‘sif Iie'%‘ig'efi.fé
‘that guchk: Bisiness i‘él‘ai:ions’hiips violate: the Self-Reférral Aét
and ‘ARTI ‘ﬁ?lfit-*?eé=, Statute- ! However, due to doubt over the
‘corréctnéss: of their interpretation of the law, Petitioners .sesk
a f(iétlé‘i’fé}:’b’i‘y‘escatEment -frc;am; the Board. on the issugs: as more
"parficulatly described in the ﬁbllp%iggfparts'ofwchﬁs Peritién.
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Refarzal Act.

8: Section 455.238(3) (f) of the ‘Self-Referral ‘Act .defines:

.aaygrcupgpxactice” as:fgildwé:

*Group practice’ méans & group Of two or more
health. care’ providers legally orgaalzed as a
partnershlp, prnfESSLOnal cofporaticn, or
‘gimilar association:

1 Iri which e€ach’ healthcare provmder who is:
a member - of the. group provide subscantlally
the Eull range of .services which the
healﬁﬁcare provider roatinely providééi
including ‘médical care,. ccnsultatlon,
dlagﬁOSLS, o treatment, thrcugh the jmlntE
'Mse& of shared wffice space, facilities,’
lequipment, ‘and persohrel;

2 For which subdtantially all thé services,
af the' néalthcare: providers. who are members:
‘of che group are provided throngh the group
iand. are billed in the name of the group and
-amounts so; received are treated as recelpts
,af the ar oug.

‘9. ‘At the Federal level, the “Stark Bill’ is -similar te.

Florida’s! Sélf-Referral Act in ‘setting forth. self-référral

prohibitions applicable to Medicare; Medicaid, and certain other"

governméntal reimbursed patient care. The Stark Bill contaids

déﬁiﬁitiﬁhai laqguageiEé;ta,ﬂgrqvgipractihe“ which,. ¥ part, is

vi¥tually  identical to the ‘above-quoted language found i

ﬁlor&déﬂsféelfwéeferrai‘qu:

'10. ‘HCEA regulations' (42 €.F.R., Sectiom 411.351) whiGH

......

implement: the. Stark Bill define “substantially all® (ses §&ction’

-
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455, 236(3'3 (£)2, above) to. i‘éq‘i‘ii?r-ev £hat at least 75% of the total
patient care ‘se¥vices Gf the group practice members-are: f@fﬁgﬁé@
through: the ’-g.x':t;liftia and billed in the. name of the group ‘with the
amounts. -recéived. are tréated .as receipts =ojf the group. -This
régulation defities “patient care .services” in the same maniier as
that térm is used ‘ih paragraph 'S(h) above.  Furtheér; thig
‘regulatidn. f‘éqﬁires_‘ that p_a’t‘iihéri"t care services be measured by the
rotal .patient 'care timé each member spends on those: services, .

according to the fiethodology demonstrated in paradraph. S5{3).

11. Gived the magnitude of Medicare and Medicaid services'
-réfidered By Florida physicians, :#@t would appear logical and
réasonable for the Bbard to apply the.Federal standdrd ‘found: at-

42 'C.F:R. Séction 411,351 as a matter of policy in, interpretidy
£hHé, “substanit iadl»l{y- all~ 'la‘nguége contained in. SgcEidw
455:236 (31 {E)2. &as 'diemnsigra_ﬁ'e@i in paragraphs S(h)(i)-and -(§) Gf .
‘thisg' 'éetfiit'io;;{ the Alternative Proposéd Arrangement ‘ddég not:
:satisfy this Federal standard | !

12, hc;;:ardingiy.;- Petitioner’s request a declaratidon "ﬁ:!;;;:':m
“the: 'Board: that the -ﬂl%ﬁe;;f;lat'iira Pﬁs’;ﬁhaed Arrangement would Be' ‘id
‘violation of the gelf-Referral Act on the basis of a failure ta.

‘eet. the “group practice” "c}.:egi‘ni‘t;‘_i;;:i{g criterion found: at. Sectian

455.236(3).(f)2., Florida sStatutes, because the Alternative

9.




Proposed’ Arrangement would uot satisfy thé “substantially: all”

requirement of the statita.

13.  Alternatively. if the BGard does not deaire tS. apply
the Fe_d»e‘z'jai definition ‘of “'sub‘s‘t':aiﬁytiél"iy al;‘il”"j, then ‘the:
i’fe‘tﬁ::_%.cn_gr,s request .a dedlaratiofr ~ideni‘.i’:£ying‘ the 'crjfi:ggm;{;_a. “to bhe
rélied upen Py the Board to. interpiet whether the “substantially
all" language in ‘Section 455.236(3) (£)2. is satisfied,

14. Section. 455 236{35 (£)1. of the Self-Referral Act wc}r\iig
req;u.:x;,zf;e,; the group practive’s retaimed AmeriPath pathologist: to
p_rcvé_d‘e; as a member 9f thegroup practice '“éubétanit:ial‘“l}g t;l;e f-gi}l
range of services which the Eﬁathbl’ogiét] routinely provides”. E
As. cie_sgg"n_s‘pr,ate’c; iri paragraph 5{g) of this Petition, the' retainéd
AmeriPath pathologist in bofh the ‘Pkapo;ed- Arrangement’ ‘and
T#‘\J.f,t_:ﬂen;g;g:_'i?zé? Proposed Arrasgeméiit would mot satisfy thisicriterion
because within tHe group practice he. or ‘she would only {pg
‘examining skin surgicdl sgpecimens. ‘Such -a‘ct'i'-viit_;f_y. would 1ot
constitute. the full range of services routinely provided by that
pathologist oucside of his or her part-time ‘group practice work.

15, ‘Accordingly, Petitioners requea'ﬁ,a' declaration frg;ﬁ; the
Board ‘that the Proposed Arrangement and. the -Alternative [Proposgd

‘Afrangement waiid be in violation of the Self-Referral Act on the:

basis J©f a failure to meet the “g;o{xp practice” defipition

-_i'{:’:;i,‘{:e',ri‘i:iﬁ found. at Section -455?.23&(3)”(&1_., Florida Statutes,

10
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‘because the Proposed: -Artddgement and Alternative Propoded.
Rrrfmgement would got. satisfy: “¢he  “Eull range of services”
requirement of that statute.

16. As set forth in pirigraph 5(B) of this Perition, as
under ‘the- Proposed Arrangemént and the Alternative Picposéd
Artangement the ‘ group practice wauigﬂ' rely upén Section

1455:2361{k)3.£. of the- self-Referral Act whic"h Prevj,-fﬁ:efa ‘exception

ﬁ@rxgﬁggr;a1$_salegy for ‘the ‘group practice’s patients. THat

exception applies as. 'Zléng' 3] tﬁcse ‘designated Servxce:s are
provided uhdér the “Ja';if”fe't:t supervision’ ©of the 9”9‘4}9‘:“13(1?&5@15&_;

17. The HCFA fequlations implemencing the ‘Stark Bill "dé_f,fim::;.‘-,
"direct siipérvision” to mean ‘supervision by a physician who is
present i“'the'affibeigﬁit&-and'imm8dia£ElY.avai;db2€:ﬁ?hbquidé
‘AsgiBtande dnd direction throughout the time: thé servides are
being porfofied. See 47 C.F.R. 411.315. This Board has adopted
A similar definition for the term “direct supervision. and
Gonttol® as used in Section 458.303(2), Florida Statuted, to-
- méans,
ﬁfﬁle— physicai ‘presence: of the superviding
physician on' the premises so. that the
supervising  physician  is  immedidtely
-available when'needed.

See Florida Administrative Code Rule S9R-2.001.

+ 11
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18. Based on thesé ¢iréumsfances; it would be. logical. aaé
reggdngbieﬂ for ;hé; Board to adopt the “immediate pregende™
requi;gmenp;iﬁfgbnétruing tﬁe;meaning;of:ﬁdirepc supeivision” .as
contained in Section 455.235(3) (k)3.£.

19. The 'Pfcgaseda-ﬁr&hnggment and Alterhativé Propdsed
‘ﬁquggeggéﬁ(is~f¢r”Eﬁé,putpéSe-o%iaiiqwingfnhé‘g:dﬁ???féﬁtiEéﬂE;
offer ‘a. d8signated -héalth service and to. refer igs;ééﬁiéﬁﬁéQfd
‘gth -service. The technical component provided. by the. .
‘indepéndert laboratory provided by the independent laboratory i®
an iAtegral part of that idesigpatga ‘health sefvice. Ag .
5dgmdqg;r@béﬁf ifi paragraph 'S{c) of cthis® Petition, The &iféc%’
‘gupérvision requirement of -Section 455.236(k}3.f. 4is ot
\aﬁﬁiSfieﬂjbyutﬁevProgoée&Vﬁrrangement”q;\;he:Alterﬁétlveipiﬁﬁdéﬁd,
Arrangement.

20,  Accerdingly, Petitioner's regquest a degtafgtibnrfﬁréﬁi
the Board: that the: Proposed Arrangement and the: :ﬁtéfﬁﬁtiﬁé’~
Prc§6§édfﬁrf;ngementﬁwcuiq be in viblation of the Sélf-Referral
Adt on iﬁgibaais ofﬁa failure to satisfy thg‘raféffélréiéepﬁibﬁx
fbf-Q;dgpfp;actice*fbund:a;;Sgctid@-455g235(3l(k)£}¢'Eecauﬁﬁ;thev
éiopodédp1Arrang§ment and the, Alternative ‘Proposed :Arrangemént.
would ‘not:satisfy tﬁgr¥ggpirg@entjthatAaﬂ&éhb@:'bf'ﬁhéﬂdfoh? mﬁéﬁk

airEthg:éupervise the degigggtggnﬁeglgh service.

N 12




.. _— gt " P AT TR
S P e s i s -

23 ~-Altermatively, if the :Board does ot desire to apply’
the definition of “direct supetrvisien” aset forth in.paragfgpﬁiay
above; the;éetﬁiioner's request a deéclaration as to the criteria
to’ be: relied uponm by the éﬁagd’ﬁéidetéfﬁﬁne whether £he\direcg

supervision® language in Section 455.23643) (K}E. is. satisfied.

ik Tee. ErabuEd.

3%, decrion-458.331(1) (i) provides the following ground for

disciplinary actiony

Paying or receiving any Cofimission, bonus,
kick- “back, or rebate; or  engaging in any

splir-fee arrangement: .in dny foim whatscever.
with. a physxcman organization, agency, or
person, elthar' dlrectly' Or znd;rectly. for &

patients referred to -providers of health care
aopds  and seérvices, “ircluding, but. not
limized <o, hospitalg, nursing howes,
:c’xnlcal Jaboratories, :ambuiatory.-Surgical
¢enters, oOr. pharmacies. The. provisions -of
this -paragraph shall ‘not ‘be construed to-
wprevent -a phy9101an from receiving a fee for
Profegsicnal cofisuliation services:

23. The Proposéd Arranfément and. Alternative Proposed
Arrangement would allow ‘tHe .group practice to. profit form
offering ard billing EB&: a designated 'health service: ‘and,

tHerefore, from. the, referral dfaits}patients,to;tﬁat;sgxyiggg To
the extént tHat .any part of the,:érogoaed Arrangement. angﬁ

Altermatiyve’, Proposed Arrangement above is in viclation of the

i
.

'SeLE-Referral Act; then théy would be in violatiom: of the Anti’

‘$plit-Fé¢ Statute .as well. (Because the owners of ‘the group

‘13
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‘Pragtice.-can not refer their own’ patients -to the dg;ﬁ%ﬂyg;qgg
Health service in which théy have:sn ih?eSt%éﬁE’interg§¢J ;ﬁg{a@;;
of billing and collecting fot the professionsl component ‘and £OF.
éhe’ﬁon«ﬁédfcare=part‘of,&hegggChﬁidél component would”ggpgpiggﬁg;
é-splitéfee arrangementc with andthér provider of‘healcﬁ:sqggiqes,
24. Accordingly, Petitionéfs request a declaratiom from:

the Board ‘that  the: P:ppégéé*,afrangémeht and the -ﬁfﬁg:naﬁi#g
§Ebgosed ?rranggmgnt‘wonli be in vielation of ghe:ﬁntihsgiitgseg
éiakuta~becggqg they would. allow. the group Qracticaxﬁq'gﬁgre;;n
:Eecause:ﬁﬁe_£ee$‘:ecai?g@ py"ﬁﬁa-grﬁug‘pfactice doznofrqthgrﬂ£8é*
have any relation t@_the=C6ét.pf,serviceanprovidéd.byrtﬁgqg;@éﬁ
practice.,

GREENBERG, -TRAURIG, HOFFMAN,

LIPOFF, ROSEN & QUENTEL, PYA.

101 East College Avenue:

Post Office, Drawer 1838

Tallahassee, FLi 32302
904/222+-6831

Florida BaY Id. 328014

.Attorney for Patitioners

14



I HEREBY CERTIFY that ofigiﬁglmand one copyiof the
foregoing hagfggeﬂ‘igrniéﬁéa;by=ﬁhnd'Delivery to Marm Ha¥ris,.
‘Executive Director, Soard ©f Medicine, 1940 North Monirod: Stiget,
Tallahassge, Florida  32399-0700 .and by U.S. Mail ‘€& allew
‘Grossman, Depucy Ajsistant: Attorney General, Room 308, Ervin.

q Ehil@ing}‘%pzq?gapit@l?CifEle;_Téiléhassee{ Florida 32399 and to

Larry G. McPherson, Jr., Chief -Medical - Attorney, agency for

Florida 32308 on this 13 day of March, 1997.

/1)

Michael ¥ /Chernigad/

TALL/CHERHION/ L 061557 T5us0L ;_Dgcznfiif_'h )
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WEST'S FLORIDA STATUTES ANNOTATED
TITLE XXXII. REGULATION OF PROFESSIONS AND OCCUPATIONS
CHAPTER 455: REGULATION OF PROPESSIONS AND OCCUPATIONS: GENERAL
" PROVISIONS
Copr, © West 1996, Allrights réserved,
Current through End 6f:1995. 16t Regular Segion

435, .236.. Fmanmai ‘arrangemenits bétween referving health care pﬂmders and prcmdm of ‘health’

-cam RMCES

(1) Short :fitle.-This section shali be k.mwn and may be-cited asthe "Patient. SelfReferral Act of

1992.~

{2) Legislative interit,-It is recognized by the Legisiature that the referral of & patient by a- henkt.h
care. prowder to 8 pmv:der of heaith care aemr.es in whu:h the refemng health care- provider has.an’
investment m!,eresl reprss«ents 8 potentml :onf‘hct of interest. The Legislature finds these referral
practices may’ hmn or, eliminate ccmpeuuve -alternatives in the health care services' market, may.
msu.lt Ain- overuuh;at:on of health care sérvices; may increase costs o the health care symm, ang.
may’ adversely affect the quelity of health care. The Legislature also recognizes, howevar.. that it
may, be appropriaté for. providers ts 0wn entitiesiproviding ‘heslth care services, and 1o refer pat:em.
to-such.entities, as: Aong as certain sa.!'eguards are. presem. in the a.rrange:nem 1is »the intznt of tha:

betwean ‘health care: providers &nd eht;tzes pmvxdmg health care’ ‘gervicas ‘and to pratect t,he uhum‘
of Florida fmm unnecessm and castly hedlth” tare’ expenﬂ.ltures

-
"

{3) Definitions.--For the purpose 6f this'section, the word, phrese, or term:

{8)"Board" ‘means any of the fanwmg boards.relating to the respective pmfess:ons: t.he Board of
Medmne as created in & 458.307; the Board of Os&eopat.’mc Medi¢ine as crealed in 6 459:004; the
Boa.rd of Chm:practxc as ereated in:s. 480" 404 the: Board of Podiatric Medacinasaa c:rented m kS

461:004; the Board of {}pwmetry 28 created in 5.°463,003; the Board B P’hnrmacy a8 created in' 8.
465.004; and: t.he Board of Dentistry es. creat.ed in 5. 466.004,

(b} "‘Com;n-e.hens:ve rehabilitation semces means services that are pmnded by healthy care’
prufamonals \icensed under part 1 or pa.rt o of chapter 468 or chapter 486 o, pmvxde speecb,.
nccupatmm] or physica] thernpy services an-an outpat;en& or ambulatory basis: i

{c) 'Dengnated health services™ means, for purpnses of thig section, clinical labomtozy - pervices,
physical therapy. services, comprehenswe rehabilitative services, dmgmmc -imaging services, and,
radiation t.hernpy services,

(d}"'En!.ity" meana any inidividial, partnership, firm, corporation, or other busine siness entity:

‘(&) "Fair mar}uet value” means value in_armé length transactions, consistent with the. general
market value, and, with xespect to rentali or leases, the value of rental property for general
eommemal purposes; not taking into-sccount its intended use, and, in the case of a'lease of space, not
u.dmmad to reflect the sdditional value the prospective lessee or lessor -would a‘:l:nhut& to the
proximity or convenience to the lessor where the Jessor is 8 potential source of pauent referralz to the
lessee

Copr. ®Wé#t 1995 No'clair to orig. U.S. gowt. works —
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-debentureg, ng :
the. foliowmg ihvestment interests shall’ be excépted fmm this definition:

FLST § 455236 Page 2

{D *Group: Im!ﬂtce means ‘8 group-of two. or. more- heall.h care. prowders Iegally organized ETR

-Pﬁﬂﬂm‘ﬂnp. professional corporation, or.simildr- a.ssocmtmn.

1. tn w}uch eac:h hea.hh care provider who:is 8 :member of-the.group praﬂdes mbstantmlly the ﬁﬂi

»:r_ar;ge :'of services. which the ‘health- care pmv:der mutmeiy provides, mdudmg ‘di-:a.l cm

,con.mltaunn. d.mg'nnsxs or t.reatment through  the joint use of shared oﬁ‘me spane, fmixtxes,
‘equipment, and personnel;

2. For which mbﬁaﬂtl&ﬂ}’ sl of the: serv:ces of the; ‘health care providers who are. memben of ths:

group are: -provided ‘thioigh: the group-and are billed in ‘the :imne of the groupiand; a.mouma 80’
Teceived. Are, t:reated &f recmpts of the. gmup, and

3. ln which the overhesd expenses ‘of and theiricomie from the practicé -are d.tmbuted in,;
amrds.me mt.h met.hod.s pr\ewou.sly determined. by members of the group.

Ag) "Health caré provider” means anyy: physician licensed-under chapter 458, chapter 459, chapter -
460, 0or nhapter 461 or any health care pmv:der licensed under chapter 463 or- chapter 466

hy l.m.medmte faxmiy meinbér? ‘means a heajt.h care provider's’ spouse, child, ‘child's spouse,
grandehild, grandchﬁd’s Epoiisé, parent, parént.in‘law, or. sibling. )

) “Investment ;nteres*i mEAns &n. eqmty or-debt security issued by an entaty, uu:lu&mg wzthout;g
mmtnunn, share\" of “stock: in & corporatwn. umts or other interests in a partnership, bondx, )
o other. equity interests or. -debt “ingtrumenits.. Except for purposes of 5 455, 239“

1. ‘An investment: interest in an entity that'i¢ the sole’ pmwder of deaxgnated health sérvices i c

:mra! 2788

. An mvestmant interest -in notes, bonds debemures or cther debt mstruments iggued: by an

Jentaty ‘which pmvtdes desxgnﬁted health services, ‘a5 an’ mtegml part of a pls.n by “such entity to
‘acquire-such'investor's, equity investment linterest. in the-entity, provided that:thesinterest:rate’ ‘is
;wns:.stent wnh {air market value, and t.hat the tnahmty date of the notes, bands, debentuxu. ur
;other: debt instruments issued by the ‘entity to’the investor is not later than October 1 1998,

3. An ihvestment interest in real ‘property. resulting ina- landluzd tenant relationship between the

"health“cm pmwder and the: entity in which the equity interest:is held. un]m thef-raﬁt is;

dstermined,-in whoie or-in part, by the business.volume:.or. pmﬁtaba.hty of. Lhe aenant or exceeds fair:

market valde; .or

chapter 395 ora: nursmg home. facx.hty hcens.ed u.nder chapt.er 400

() "Investor” means & person ‘or entity owning.s legal or beneficial ownerghip of. investmm&j.
mberext directly or indirectly, m:ludmg without hzmtauon. through an immediate: faxm!y member,
tn;s-t, or -ancther entity’ rélated to.the investor wzthm the meaning of 42 C. FJL 8 41317, in. an,
enhty

(3] 'Referra.l“ ‘mestis Any- referral of a pat:ent by ‘a hiealth care provider for' Health care services,
mcludmg ‘without limitation:

1. The forwarding ol a pauent by & hesith eare pmvzdez’ to.another health care. prowder or to: a:n
ent:ty which! provndes or.gupplies demgnnted hea]th sérvices of. Any other: health care item or(serw:e.

Copr. © West 1996 No ¢laim to ofig. U.S. govi. works.
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nr.

2. The request or éstablishment of & plap of care by a health tare provzder which ma:]udes ‘the
pmnmn of detignatéd health services of other- henh.h care n.em or service,

3. _Except for the purpoees of 5. 456, 239 the following ordérs, recotamendations, or p!ms of i care
Anhall not constitute s referral by:s heal!.h ‘care provider,

e Bya 'rairliolcﬁ_g"iﬁi‘ for diagnostic-umaging services:

b;-eay;a;physjéligz;wspéciah;mg-m the provision of radiation therapy services for such services;

¢. By a'moedical nncolog‘ist for druge and solutions o be prepsred -and edminictered intra

~#uch. onmlog-wt s pat:enl % well | as for the supplies and eqmpmem uzsed in’ ccnnect.\on ‘tharewith to
-treat giich pstzent for cancer and the cnmphcatmm thereof. v

d. By‘a"t&x‘hoicglst -for cardiac cathéterization Bérvices.

e: By 'S paﬂmlomst for disgnostic clinical }aborawnr tests and pat.halagxca.l exammtmn ‘eervices, if.
furnished’ by-or. tmder the sypervision: of such pothologist pursuant to & comultauen requested»‘by
.another physmnn.

£ By a health care provider who 3 :s the. sale provider or: member of-a:group practice’for. dzngnawd

: -hea.lth sarvices ‘or nt.her health care items or: :services that’ a:e preacn’bed or. pmv:ded _:‘ljr,for such
mfemug healﬁ’: care provider' s o group pra:tu;e & own patients, and that are pmvxd ar performed

,by or u.nde: the'direct supem;mn of guch re{ernn.g heaith care provider or group 'practxce -

g By a ‘hesalth-care: pﬁ:\ndﬁr for services ‘provided by dn ambulatory surgical center licensed under
chapter 395:

h By s heait.h care provider for disgnogtic clinical laboratory services ‘where:such -sérvices are’
chr:ctly nlatzd . rerml dialysis.

1, By: a‘umlag;st'tnr, lithotripey services.

3By & dentist for: dental services: performsd by s employee of or hiealth care pmvxder whois. an
mdependem contractor with the demm or group’practice’of’ whith’ t.he dentist-is.a member,

e By X% phymm for~ mfusmn therapy services’ ‘Lo a patient of that physxcaan or & member of that -
physma.n s group pramce

1. By a nephrologist for renal dialysis services:and supplies.

A "Rural area” meam 8 county with a. popu.latmn -density of no greater than . 100 wwm per
: mile, as defined by the. United States Cengus.

“) thshn.ed referrals-and claims for paymient.-Extept as “provided in this seetion:

(a) A haa!th ‘eare provider may not.refer a patxent for the provision of designated’ ‘health. servim to ’
an ent;ty in whmh the health case provider is an’ ‘ithvestor or has:an investment interest.

(‘b) Acheslth care’ pwvsder may not.refer-a patient for the pmns:on of any other health care: ltem of =
ber¥ice.to A entity in which the health care provider ie an-investor unless:
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d: The pronaer ¢ investmiént interest:is in regwtered secunues purchaséd on & nationsl exchange
or:over-the:couiiter market ‘and’ xamed hy @ pubhciy héid a:nrporatmn.
o a\'{hop& alx&rgﬁ;ar& traded.on & mt.wnalfexchange.or on the over-the'countér market; and

“b; Whicse: total assets-at-lhe.end of the: corporation's. tost recent fiscal qua.m:r exceeded’ 350* :
mumn, ‘or

2. With fegpect 'to anentity. other thari<a’publicly held corporstion described in subpa.ra.gmph 1.,

and:a referng pm\nder s-investment interest in suéh entity, each of the. foﬁcmg mqmments are

met?,

"m. a pouuon te mke mfeﬁals w the em:ty

b. The terms dnder which ai ifivestment mterest is ‘offered to an invesior wha H§in a- passuan to

ms.ke referra.ls to the. entity are no- dxﬂ'erent Emm the t&rm;s ‘offered w mvestora who are:not.in a
;nsmon to make such referrals:

r.' The terms-under which an’ ‘investment mtemsl is offered Lo an investor: who ‘is’ m -8t pcsmcn“m

" make referrals to-the entity .are not relauzd to'the previous or expected: volume:of mferra.ls &am that
‘investorito the entity.

-d: There- 18 no requirement. that an investor ‘make referrals:or be ins pocition to pikke referralsto

‘the. entxty as’a condition for becoming or. remamm;g an investor,

of
-
-

. 3. With respect to either such entity or ‘puhli'cly'held corpération:,

& The ent:ty or.corporation does not' loan funds wior guara.ntee a loan for an investor wheis in e

posmon ‘to wake referrals thq: enuty or corporation if the, investor uses any-part’ of such Inan t.e
shiain the. mvestment mterest

b 'I‘he ‘amount disttibuted td an-investor representing a return-on the investmeént unerest is;
dmectly pmpomonsl t8°thé. amount. of. the capital. izwestment in:!udmg the fau- ma.rket value ‘of m
preoperanom.! services rendéred, invested | in the entity-or, cnrporatwn by that investor:

.4. Each board: :and, in the case of Nospitals, the Department of Health and Rehahahtzmve Semces.-
shsll encourage ‘the use by licenissés of the declarato:y statement procedure to determme the:
apphubxhty of ﬂus section orany rule adopted pursuant to this section as it applies soiely; to t.h.e -
licensee: Boa.rxis zhall. subrmt to the Department of Health and Rehsbilitative Services’ the x_mma of :
any: enfity in'which a pmnder investment interest has been approved pursuant to ‘this section, &nd’
tha Depari.ment of Health and Rehsbilitative. Services shall-adopt rules providing: for. penodnn quality
azsurance’ and. ‘utilization review of such entities. .

{c) No-claim. for payment may be: presented by an'entity to ‘any individual, third. p.m.y payor, ar

- other enitity. for.a service: Furnishied: -pursusnt to e referral prohibitad under this section

(d) n‘ an entity-collects any amount that was bxllzd in‘vielation of this. section, - t